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COMPREHENSIVE IMMIGRATION REFORM:
LABOR MOVEMENT PERSPECTIVES

THURSDAY, MAY 24, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON IMMIGRATION, CITIZENSHIP,
REFUGEES, BORDER SECURITY, AND INTERNATIONAL LAW
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 9:15 a.m., in Room
2142, Rayburn House Office Building, the Honorable Zoe Lofgren
(Chairwoman of the Subcommittee) presiding.

Present: Representatives Lofgren, Gutierrez, Berman, Jackson
Lee, Delahunt, Sanchez, Ellison, Conyers, and Gallegly.

Staff Present: Ur Mendoza Jaddou, Chief Counsel; J. Traci Hong,
David Shahoulian, Majority Counsel, George Fishman, Minority
Counsel; and Benjamin Staub, Professional Staff Member.

Ms. LOFGREN. The hearing of the Subcommittee on Immigration,
Citizenship, Refugees, Border Security, and International Law will
come to order.

I would like to welcome the Immigration Subcommittee Mem-
bers, our witnesses, and members of the public who are here today
for the subcommittee’s 13th hearing on comprehensive immigration
reform.

Our series of hearings on comprehensive immigration reform
began at Ellis Island where we examined the need for comprehen-
sive immigration reform to secure our borders, to address economic
and demographic concerns; and there we reviewed our Nation’s rich
immigrant history. We have studied immigration reform from 1986
and 1996 in the effort to avoid the mistakes of the past. We have
considered the problems with and have proposed solutions for our
current employment and worksite verification system. In light of
the recent Senate immigration agreement to eliminate family prior-
ities in immigration and replace those priorities with a completely
new point system, we have studied the contributions of family im-
migrants to America and various immigration point systems used
around the world. We have explored the costs of immigration on
our States and localities, and last week we had two hearings to ex-
plore the importance of immigrant integration and the future of
undocumented immigrant students in the United States.

This week we have turned our attention to organizations and in-
dividuals who represent the vast majority of individuals who will
be directly affected by comprehensive immigration reform. This
past Tuesday we heard from faith-based and immigrant commu-
nities. And today we will explore the positions and viewpoints of
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labor unions, especially in light of the recent action in the Senate
that yielded an immigration agreement being debated there this
week.

The legislative proposals for comprehensive immigration reform
currently being considered in the Senate would allow for the tem-
porary entry of hundreds of thousands of new foreign workers into
the U.S. labor force. As such, U.S. workers and labor unions who
represent those workers have a stake in the debate in which to en-
sure that any enacted legislation addresses the issue of safe-
guarding the welfare of U.S. workers.

The subcommittee has held two hearings, one called by the ma-
jority and one by the minority, on the impact of foreign workers on
the Nation’s economy and workforce. The subcommittee, however,
has not yet been afforded the opportunity to hear from you. Per-
haps more importantly, the subcommittee has not had the oppor-
tunity to review the history of temporary worker programs and the
state of current labor protections within the Immigration and Na-
tionality Act. A better understanding of current labor protections
and the effect of foreign workers in different industries will help
the subcommittee in its consideration of comprehensive immigra-
tion reform.

So we thank you, distinguished witnesses, for being here today
to help us sort through what is a complex and extremely important
issue.

I would now like to recognize our Ranking Member, Congress-
man King, for his opening statement.

[The prepared statement of Ms. Lofgren follows:]

PREPARED STATEMENT OF THE HONORABLE ZOE LOFGREN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA, AND CHAIRWOMAN, SUBCOMMITTEE ON
IMMIGRATION, CITIZENSHIP, REFUGEES, BORDER SECURITY, AND INTERNATIONAL
Law

I would like to welcome the Immigration Subcommittee Members, our witnesses,
and members of the public to the Subcommittee’s thirteenth hearing on comprehen-
sive immigration reform.

Our series of hearings on comprehensive immigration reform began at Ellis Is-
land, where we examined the need for comprehensive immigration reform to secure
our borders, to address economic and demographic concerns, and there we reviewed
our nation’s rich immigrant history. We have studied immigration reform from 1986
and 1996 in an effort to avoid the mistakes of the past. We've considered the prob-
lems with and proposed solutions for our current employment and worksite
verification system. In light of the recent Senate immigration agreement to elimi-
nate family priorities in immigration and replace those priorities with a completely
new and untested point system, we studied the contributions of family immigrants
to America and various immigration point systems used around the world. We have
explored the costs of immigration on our states and localities. Last week, we had
two hearings to explore the importance of immigrant integration and the future of
undocumented immigrant students in the United States.

This week we turn our attention to organizations and individuals who represent
the vast majority of individuals who will be directly affected by comprehensive im-
migration reform.

This past Tuesday, we heard from the faith based and immigrant communities.
Today, we will explore the positions and viewpoints of labor unions, especially in
light of recent action in the Senate yielding an immigration agreement being de-
bated in the Senate this week.

The legislative proposal for comprehensive immigration reform that is currently
being considered in the Senate would allow for the temporary entry of hundreds of
thousands of new foreign workers into the U.S. labor force. As such, U.S. workers
and the labor unions that represent those workers have a stake in the debate and
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wish to ensure that any enacted legislation addresses the issue of safeguarding the
welfare of U.S. workers.

The Subcommittee has held two hearings, one called by the majority and one by
}he minority, on the impact of foreign workers on the nation’s economy and work-
orce.

The Subcommittee, however, has not yet been afforded the opportunity to hear
from labor unions. Perhaps more importantly, the Subcommittee has not had the
opportunity to review the history of temporary worker programs or the state of cur-
rent labor protections within the Immigration and Nationality Act. A better under-
standing of current labor protections and of the effect of foreign workers in different
industries will help the Subcommittee in its consideration of comprehensive immi-
gration reform.

Thank you again to our distinguished witnesses for being here today to help us
sort through what is a complex and very important issue.

Mr. KiNG. Thank you, Madam Chair, and I thank you for this
hearing today.

I thank the witnesses for appearing before this panel, and I un-
derstand, to a significant degree, the hoops that some of you have
to jump through, from perhaps missing a red-eye flight to getting
an early wake-up call. And I think the public does not appreciate
the sacrifice that you all make for an opportunity to be able to
speak some words into the public record. What we need to do here
is listen to that input and evaluate it. So let me start off by quoting
Cornell University Professor Vernon Briggs.

We do listen when you come here, Professor.

In one of those statements, it says—this is a quote—“Samuel
Gompers was chosen as President of the new American Federation
of Labor in 1886, and with the exception of 1 year, he held that
office until he died 38 years later, in 1924. Gompers was himself
a Jewish immigrant from England, as were many of the members
and leaders of the unions affiliated with the AFL. From his earlier
days of involvement in his own craft union, the Cigar Makers,
Gompers became intimately aware of immigrants’ adverse effects
on its members’ wages and employment opportunities. Indeed, it
was his own union that in 1872 introduced in San Francisco the
usage of the union label to distinguish for the consumers the best
cigars produced by workers employed under a union agreement
from those manmade by nonunion immigrant workers.”

That was an original view on where the song came from that Al
Gore grew up singing, “look for the union label.”

“Thus, despite his own immigrant roots, Gompers recognized that
organized labor’s first responsibility was to protect the economic
well-being of workers and not immigrants per se, and that is when
there was a conflict in their respective interests,” close quote.

What a difference 100 years make. In fact, what a difference 20
or 21 years make. American unions were some of the strongest sup-
porters of employers’ sanctions that were enacted as part of the Im-
migration Reform and Control Act of 1986. Yet now, unions are
fairly unanimously seeking amnesty for 12 to 20 or more million
illegal immigrants in America.

I hope to learn more at this hearing about why America’s labor
movement has reversed course and no longer believes that mass
levels of immigration hurt rank-and-file members. We will hear
from a rank-and-file member about what he thinks about the deci-
sions of union leaders. When there is an excess of supply, of labor,
employers are able to cut wages. Illegal immigrants and large-scale
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temporary worker programs can reduce wages and take jobs from
both citizens and legal immigrants. The illegal immigration largely
impacts low-skilled Americans, and guest worker programs can im-
pact higher-skilled Americans, but let us focus on low-skilled Amer-
icans who would be most severely impacted by amnesty.

A study by Harvard economist George Borjas shows that cheap
immigrant labor has reduced by 7.4 percent the wages of American
workers performing low-skilled jobs. A report by the Center for Im-
migration Studies concludes that immigration may reduce the
wages of the average native in a low-skilled occupation by $1,915
per year, on average.

Contrary to the assertion that Americans will not take low-
skilled jobs, Americans in fact do these jobs every day. Some claim
that illegal immigrants are doing jobs that Americans will not do,
but when an illegal immigrant finds a job here, that does not mean
that no Americans will take the job. In fact, 79 percent of all serv-
ice workers are native-born, as are 68 percent of all workers in jobs
requiring no more than a high school education. Illegal immigrants
make up only 17 percent of workers in building cleaning and main-
tenance occupations, 14 percent of private household workers, 13
percent of accommodation industry workers; they make up only 13
percent of food manufacturing and industry workers, 12 percent of
the workers in construction and extraction occupations, and only 11
percent of workers in food preparation and serving occupations and
8 percent of workers in production occupations.

We must put citizens and legal immigrants first. Americans need
these jobs: 17 million adult citizens do not have a high school de-
gree, 1.3 million are unemployed, and 6.8 million have given up
looking for jobs. The percentage of 16- to 19-year-olds holding jobs
in the United States is now at its lowest point since 1948. And of
those who are simply not in the workforce, of working age, there
are 69 million Americans to recruit these 7 million to replace the
illegal workers from. Rather than legalize illegal immigrants, we
should enforce the laws on the books. That will reduce illegal immi-
gration, increase wages, and make many jobs more attractive to
American workers.

The result of a large low-skilled immigrant workforce is that the
most vulnerable Americans must compete with those illegal immi-
grants for jobs. Illegal immigrants deprive American citizens and
legal immigrants of the same American dream. That is wrong and
regrettable.

I look forward to some enlightenment on how it is that the
unions in this country can think that you could suspend the law
of supply and demand with regard to that most valuable com-
modity of labor, and flood the marketplace and expect that you can
keep wages and benefits up for the workers who you are pledged
to protect.

With that, Madam Chairman, I would yield back the balance of
my time.

The gentleman yields back.

Ms. LOFGREN. Other Members of the Committee, by unanimous
consent, will put any opening statements they have in the record,
and we will reserve the opportunity for the Chairman of the Com-
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mittee and for the Ranking Member of the full Committee, when
they arrive, to deliver their statements.
[The prepared statement of Mr. Conyers follows:]

PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, CHAIRMAN, COMMITTEE ON THE JUDI-
CIARY, AND MEMBER, SUBCOMMITTEE ON IMMIGRATION, CITIZENSHIP, REFUGEES,
BORDER SECURITY, AND INTERNATIONAL LAW

We have heard in two prior hearings about the effect of immigration on U.S.
workers. Before we proceed, I would like to summarize those hearings.

Some economists say immigration has a great effect; some say it is minimal. Some
say that immigration is wonderful, while their opponents seem to claim that every
immigration program is an amnesty that hurts American workers. Some say that
immigration reform is necessary because it is in keeping with our Civil Rights tradi-
tions, while others doubt that new immigrant communities will ever assimilate, and
in fact might spell the end for America.

We have heard some new voices cry out for protection of African-American jobs.
But those voices are not necessarily ones we hear on other critical issues like full
employment, education, and the jailing of our young men. It bears repeating: the
legitimate interest in protecting American workers must not be used illegitimately
to drive wedges among ethnic groups. We have seem the advertisements and heard
the example that jobs in one African-American community were now going to immi-
grants. But which immigrants? Haitians and Jamaicans. I and others have fought
hard to ensure that immigration policies are fair to Caribbeans and Africans; driv-
ing wedges among the various Black communities in the name of derailing immigra-
tion reform is not in the spirit of our work or of the Civil Rights movement.

For those who profess concern about American jobs, you need to be identifying
pragmatic solutions, not just crying “amnesty” and opposing the hard and necessary
challenge of immigration reform. We need more serious and innovative proposals
such as that put forth by Ms. Jackson-Lee to use immigration fees to fund job train-
ing programs. This proposal takes us out of the think tanks and into the real world.

That’s why today’s hearing is so important. Today, we have a chance to hear
about some of the real-world solutions to the need to protect workers from exploi-
tation and abuse, from the very entities who exist to give workers a voice. I am
proud to welcome the representatives from organized labor today.

Much of the debate over immigration has centered on guestworker programs and
legalization, and I look forward to hearing the panel’s thoughts on these issues.

First, the undocumented: There are about 7.2 million unauthorized workers, rep-
resenting about 4.9% of the labor force. In certain industries, there is a higher share
14% in food manufacturing, 13% of agricultural workers, and 12% of construction
workers. Thus, many workers in industries represented by our panel are undocu-
mented and unprotected. Bringing them out of the shadows can enable these unions
to perform their traditional roles of protecting and organizing the workers. We have
heard that unions were critical players in assimilating immigrants into American
society. How best can we structure a program that will meet the needs of both the
economy and the workers?

And then there is the issue of the guestworker programs. All agree that such pro-
grams should not create a permanent underclass. I understand that there is some
disagreement on how best to avoid that, and I am interested in hearing the various
viewpoints.

Some important questions occur when thinking about guestworker programs:

How can we ensure that there are meaningful protections against worker ex-
ploitation, including mistreatment all the way to the level of involuntary ser-
vitude?

What kind of protections should be put in place to guard against false promises
or abuse by labor brokers as well as bad apple employers?

What should the role of organized labor be with these workers? We already
have guestworker programs—how can they be improved?

Does it make sense—whether for the worker, the employer, or our country—to
have arbitrary rules requiring workers to go home or to skip a year of employ-
ment?

Is restricting guestworkers’ ability to come in with family a positive restriction,
or will it create isolation and even encourage illegal immigration?

Should there be a path toward eventual legal status or citizenship? Should
there be some credit toward such programs?
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What kind of safeguards could be built in to ensure that these workers are not
being used to undercut organizing efforts or to drive down wages?

Again, I welcome the panelists, and look forward to today’s discussion.

Ms. LOFGREN. In the interest of proceeding to our witnesses, 1
am happy to introduce you all. We have a distinguished panel of
witnesses today.

I am first pleased to extend our welcome to Jonathan Hiatt, Gen-
eral Counsel of the AFL-CIO. Mr. Hiatt has served in this capacity
since his appointment in 1995 by the Federation’s President, John
Sweeney. Prior to his work as General Counsel, Mr. Hiatt served
for 8 years as the General Counsel of the Service Employees Inter-
national Union. He directs the AFL-CIO’s lawyers’ coordinating
committee, and he sits on several boards of directors, including
those of the National Employment Law Project and the D.C. Em-
ployment Justice Center. He earned his bachelor’s degree from
Harvard College and his law degree in my area, at the University
of California-Berkeley, Boalt Hall School of Law.

Next I am pleased to introduce Fred Feinstein, Senior Fellow and
Visiting Professor at the University of Maryland, today rep-
resenting SEIU and UNITE HERE. Mr. Feinstein formerly worked
as a General Counsel at the National Labor Relations Board and
prior to his work at the Labor Relations Board. Mr. Feinstein
served as the Chief Labor Counsel and Staff Director of the House’s
Labor Management Relations Subcommittee for a total of 17 years.
He was a lead staffer on the Family Medical Leave Act and the
Worker Adjustment and Retraining Notification Act. Among his
many other distinguished teaching posts, he was an elementary
public school teacher in East Harlem, New York. He earned his
bachelor’s degree from Swarthmore College and his law degree
from Rutgers Law School.

I would like next to welcome Michael Wilson, the Legislative Po-
litical Affairs Director of the United Food and Commercial Workers
International Union, the UFCW. Mr. Wilson has served in this ca-
pacity at the UFCW since 2005, having served as the union’s chief
lobbyist for 6 years. Within former President Clinton’s administra-
tion, he served as the Chief of Staff for the Assistant Secretary of
Labor of the Employment Standards Administration and as a Sen-
ior Legislative Officer in the Office of Congressional and Intergov-
ernmental Affairs at the Labor Department. In the early years of
his career, he served as a legislative and press assistant for former
Congressman Charles Hayes of Illinois.

We have a substitution. Unfortunately, Marcos Camacho, the
General Counsel for the United Farm Workers of America, had a
disruption on his flight, and so he did not land at Dulles this morn-
ing. Bruce Goldstein, the Executive Director of the Farm Worker
Justice Group, is here in his stead to submit his statement. Bruce
Goldstein joined the Farm Worker Justice Group as a staff attor-
ney in 1988, and then he served as co-Executive Director starting
in September 1995, when he was named Executive Director in July
of 2005. He received his bachelor’s degree in 1977 from the New
York State School of Industrial and Labor Relations at Cornell Uni-
versity and his law degree from Washington University in St.
Louis. He has worked at the National Labor Relations Board; at a
legal services office in East St. Louis, Illinois; and in private law
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practice—concentrating in labor law, personal injury, and civil
rights. We thank you for your attendance.

Finally, I would like to welcome our minority party’s witnesses,
the first of whom is Dr. Vernon Briggs, Emeritus Professor of In-
dustrial and Labor Relations at Cornell. A prolific university schol-
ar, Dr. Briggs has served as an advisor to a host of Federal agen-
cies, among them the Department of Labor; the Department of
Health, Education, and Welfare; and the U.S. Civil Rights Commis-
sion. He has served as a board member of the Center for Immigra-
tion Studies since 1987. He earned his bachelor’s degree from the
University of Maryland and his master’s and doctorate degrees
from Michigan State University. This is Dr. Briggs’ second appear-
ance before this subcommittee on the topic of comprehensive immi-
gration reform. We welcome you back.

We also have Greg Serbon with us, the State Director of the Indi-
ana Federation for Immigration Reform and Enforcement. Mr.
Serbon was a member of the Teamsters Union, Local 738, in Chi-
cago, Illinois from 1981 to 1987. He has been a member of the
Pipefitters Local 597 in Chicago from 1988 to the present, and
since 2004 he has directed Indiana’s Federation for Immigration
Reform and Enforcement.

As T believe all of you have been advised, your entire statements
will be made part of our official record. We would ask that you
summarize your testimony in about 5 minutes. There are little ma-
chines on the desk. When the light turns yellow, it means you have
only 1 minute to go, and when the light turns red, it means you
have actually used 5 minutes. This always comes as a surprise be-
cause the time just runs, but we would ask that you try and wrap
up when the time is up.

I am just very pleased to be here. I was thinking, as I was look-
ing at you, that my grandfather, who was an immigrant, was a
Teamster his whole life, and my father was Recording Secretary of
his Local 888 in California, and my mom’s dad was a machinist,
and my grandmother was a machinist. What you talk about today
means a great deal to me, personally, and I think to the country
generally.

So let us begin with you, Mr. Hiatt.

TESTIMONY OF JONATHAN HIATT, GENERAL COUNSEL, AMER-
ICAN FEDERATION OF LABOR AND CONGRESS OF INDUS-
TRIAL ORGANIZATIONS (AFL-CIO)

Mr. HiatT. Thank you very much, Madam Chairman and Mem-
bers of the Committee. Thank you again for this opportunity. We
have been invited to share the labor movement’s perspective, so I
intend to focus on the areas of immigration policy that have the
greatest impact on workers.

The AFL-CIO has called on Congress to legalize the status of the
growing undocumented immigrant workforce, which as long as it
exists in the shadows is negatively impacting all workers, foreign-
and U.S.-born. We have also strongly opposed the perpetuation of
the inherently abusive temporary guest worker programs. We have
advanced this position both because it is morally just and humane
and because current policies have brought about a two-tiered work-
force consisting of one class of permanent U.S. residents with full
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workplace rights and another of undocumented and temporary
guest workers with few workplace protections of any kind. These
policies have offered employers a ready pool of exploitable labor in
this country and depressed wages, benefits, health and safety pro-
tections, and other labor standards for everyone else. Let me offer
you a couple of examples as to how this occurs.

In 2005, a group of temporary worker program construction
workers in North Carolina who had been raising health and safety
concerns received a flyer at work instructing them to attend a man-
datory health and safety meeting. The flyer was printed on OSHA
letterhead, but when they arrived at the meeting, there were no
OSHA officials present. Instead, ICE officials were waiting. They
arrested more than 20 workers and placed them into deportation
proceedings.

More recently, a group of forestry workers in Virginia who had
been brought into the country under the H-2B guest worker pro-
gram, filed a complaint alleging violations of minimum wage and
overtime laws as well as State claims relating to their housing con-
ditions. They had been forced to live in a warehouse surrounded by
barbed wire. They were locked into the warehouse at night. They
had substantial portions of their paychecks deducted to cover for
this housing. During the plaintiffs’ depositions, the police, together
with the employer, called the DHS, whose agents arrived at the fa-
cility about 2 hours later. Ultimately, the plaintiffs were able to
convince DHS that this was a labor dispute in which it should not
be involved, and the agents left. But in both of these examples, you
can imagine the chilling effect of the employer’s actions that was
felt by all of the workers.

These scenarios are not uncommon. Undocumented and guest
worker status have given employers a powerful tool to use in their
attempts to repress worker rights. A recent report by Human
Rights Watch, that we put into the record, that focused on the
meatpacking industry, shows that employers commonly take ad-
vantage of workers’ fear of drawing attention to their status, just
to keep workers in abusive conditions that violate basic human and
labor rights.

So the labor movement recognizes that comprehensive immigra-
tion reform is long overdue, but we fear that the legislative pro-
posals that are pending before Congress do not address the root
problems and would only make matters worse. Instead, we believe
that the answer to the immigration crisis is to reform immigration
law in a way that places worker rights at the forefront and would
remove the economic incentives to exploit immigrant workers that
are currently driving illegal migration. Our approach has three
core principles:

One, the law has to provide a fair and effective mechanism by
which the roughly 12 million undocumented workers in the country
today can regularize their status. Two, foreign workers in the fu-
ture must come into the U.S. with full and equal access to work-
place protections through the permanent visa system. Three, en-
forcement of labor laws must go hand in hand with enforcement of
immigration laws.

All three of these principles are addressed at some length in my
written testimony, as are the fundamental worker protections that
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we believe must be built into any temporary worker program,
whether the existing H programs or any other version.

So let me just conclude with a brief explanation about our posi-
tion on future flow, itself.

We recognize that even with the legalization of the current un-
documented population, there will continue to be a need from time
to time, in discrete sectors and in varying locations, for workers be-
yond those available and willing to work at prevailing wages and
working conditions domestically. We do not agree, however, that
such needs, especially for permanent work as opposed to seasonal
or short-term jobs, should be met through the guest worker pro-
grams or what are now being called by some “temporary worker
visa programs.”

Proponents of these programs claim that we need guest workers
to do the jobs that Americans will not do. However, the reality is
that there are no jobs that Americans will not do if the wages and
working conditions are adequate. Of the BLS’ 473 occupational ti-
tles, only four today are even majority foreign-born, and even in
the low-wage sectors—hospitality, janitorial, landscaping, poultry,
for example—a great majority of the staffing nationwide is by U.S.
workers.

Until now, guest worker programs have been limited to filling
temporal shortages. The pending bills would represent an enor-
mous policy change, giving the business community an enormous
windfall—the right for the first time to fill permanent, year-round
jobs with exploitable temporary workers. The result would be to pit
foreign workers against U.S. workers, an even further depression
in wages and working conditions.

So our solution to the acknowledged need for future flow is to re-
structure the current permanent employment visa category in a
way that reflects real market conditions and guarantees full labor
rights for future workers. Rather than setting an arbitrary cap or
one based on political compromise, we propose the number be ad-
justed to reflect real, independently determined employer needs for
long-term shortages, with workers admitted with a green card and
with permanent status from the outset, that there is no justifica-
tion for bringing them in with anything less than the same set of
workplace rights and protections that apply to all workers.

Thank you.

Ms. LOFGREN. Thank you very much, Mr. Hiatt.

[The prepared statement of Mr. Hiatt follows:]
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PREPARED STATEMENT OF JONATHAN P. HIATT

Testimony of Jonathan P. Hiatt

Before the U.S. House of Representatives Committee on the Judiciary
Subcommittee on Immigration, Citizenship, Refugees, Border Security, and
International Law

May 24, 2007

Madam Chairwoman, members of the subcommittee, thank you for inviting me to
testify before your committee on the labor movement’s view of immigration reform.

My name is Jonathan Hiatt, and T am General Counsel to the American Federation
of Labor and Congress of Industrial Organizations (AFL-CIO), which is a voluntary
federation of 55 national and intermnational labor unions. Members of unions affiliated
with the AFL-CIO are construction workers, teachers and truck drivers, musicians and
miners, firefighters and farm workers, bakers and bottlers, engineers and editors, pilots
and public employees, doctors and nurses, painters and laborers — and more. The AFL-
CIO was created in 1955 by the merger of the American Federation of Labor and the
Congress of Industrial Organizations. Since its founding, the AFL-CIO and its affiliate
unions have been the single most effective force in America for enabling working people
to build better lives and futures for their families.

The AFL-CIO has been involved in the struggle on behalf of immigrant workers’
rights for decades. In 2000, the AFL-CIO Executive Council adopted an historic
resolution that, for the first time, called for legalization of the undocumented population
and welcomed immigrants, regardless of immigration status, into the labor movement.

Since then, we have continually supported comprehensive immigration reform,
which is now long overdue. The current system is a blueprint for exploitation of workers,
both foreign-born and native, and is feeding a multimillion-dollar criminal enterprise at
the United States-Mexico border.

Our failed immigration system has created a two-tiered society. Today, there are
approximately 12 million undocumented immigrants in the United States, with a net
annual increase in the 1990s of approximately 500,000 persons.! It is estimated that 80

. 2 .
percent of those persons are working.” Undocumented workers have no social safety net

" Jeffrey S. Passel, Size and Characteristics of the Unauthorized Migrant Population in the U.S., (Pew
Hispanic Trust: 2005), at 1, 10. In the decade 1995-2004, 700-750,000 persons cnlered the U.S. unlawfully
or overslayed a visa, id. a1 6, but approximately 200,000 died, departed, or regularized their status each
year, yielding a net increase in the undocumented population of approximately one-half million persons
annually. Jennifer Van ook, et al., Unauthorized Migranis Living in the U.S.: A Mid-Decade Portrait
(MPT: 2005), at 2 (estimating that in 1995-2004, 200,000-300,000 undocumented immigrants “leave the
United States, die, or become legal immigramts™)

“Id.
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(other than emergency medical services). and do not have the protections of U.S. labor
and employment laws. Protections against discrimination, for example, are not available
at all 1o undocumented workers in parts of the United States.> The result of our failed
immigration system is that there are two classes of workers, only one of which can
exercise workplace rights. As long as this two-tiered system exists, all workers will
suffer because employers will have available a ready pool of labor they can exploit to
drive down wages, benefits, health and safety protections and other workplace standards.

The AFL-CIO’s answer to the “immigration crisis” is to reform immigration law
in a way that places workers’ rights at the forefront, and ensures that we will be able to
take control of our borders by removing the economic incentives to exploit immigrant
workers that are currently driving illegal migration.

Our approach has three core principles: (1) the law must provide a real
mechanism by which all undocumented workers can regularize their status; (2) foreign
workers must hereafter come into the United States with full and equal access to
workplace protections, which means that future flow needs should not be met by
temporary worker programs; instead, Congress should reform the employment-based
permanent visa system to tie the number of visas available to real economic indicators;
and (3) enforcement of labor laws must go hand-in-hand with enforcement of
immigration laws.

The Law Must Provide a Clear Path to Legalization

First, the law must provide a real mechanism so that all undocumented workers
can regularize their status. Undocumented workers face serious obstacles in enforcing
their labor rights. In addition to language and cultural barriers, workers” lack of formal
status forces many of them to work in substandard conditions, because they fear that if
they report violations, they will face deportation. Unfortunately, that fear is all too real.

In a well-publicized case in Minneapolis in 1999, workers at the Holiday Inn
Express voted in favor of union representation in a National Labor Relations Board
(NLRB) election. Days later, the manager called eight of the workers, all Mexicans, into
the office, where the workers were met by immigration authorities, who asked them
whether they had “papers.” When the workers admitted that they did not, they were
handcuffed and taken to an INS detention facility.*

That scenario is not uncommon. “Undocumented” status has given employers,
and their counsel, a powerful tool to use in their attempts to repress worker rights. A
recent report by Human Rights Watch that focused on the meatpacking industry, which is
known to employ undocumented workers, found that many employers take advantage of

*In the Fourth Circuit, which covers Maryland, Virginia, West Virginia, North Carolina and South
Carolina, undocumented workers have no standing to bring complaints under Title VII. See Iigbuna v.
Time-Life Libraries, Inc., 153 T.3d 184 (4uJ Cir. 1998).

4 Hiegal Immigrants Help Unionize a Hotel but Face Deportation, NY Times, Jan. 12, 2001, A24 col. 1.



12

workers’ fear of drawing attention to their undocumented status “to keep workers in
abusive conditions that violate basic human rights and labor rights.”

That tool was made even more powerful by the Supreme Court, in Hoffman
Plastic Compounds v. NTRB’, when it held that undocumented workers are not entitled to
backpay, the National Labor Relations Board’s traditional remedy. This holding has, in
practice, made it much more difficult, and in some cases impossible, for an entire class of
workers to exercise the right to join a union and bargain collectively.

A group of Spanish-speaking mineworkers in Utah learned that lesson first-hand,
when they attempted to organize the Kingston Co-Op Mine in 2003. Workers at that
mine earned $5.25-$8.00 per hour, with virtually no health care or other benefits,
substantially less than the approximately $20 per hour that unionized mine workers earn.”
Many of the workers had worked for the Company for many years, and some had
returned to Mexico annually. There is evidence that Company representatives had
assisted some of the workers to come into the United States to work, and turned a blind
eye to the workers’ lack of work authorization, until the workers began to organize.

As is common in organizing campaigns, just prior to the union election, the
employer sent a letter to most of the workers who would be voting, requiring the workers
to provide proof of work authorization. The employer then fired some of the workers,
ostensibly for their failure to provide adequate proof of work authorization.

The union filed charges with the NLRB alleging that the employer had fired the
workers in retaliation for their attempt to join a union. Even though the Board found
merit to the charges, it refused to seek reinstatement or back pay for the great majority of
the workers because the Board determined that the workers lacked work authorization.®

Undocumented status has also resulted in denial of protections afforded to
workers under state laws, further exacerbating the creation of a two-tiered workforce.
Following the Hoffiman decision, several states have limited or eliminated such basic
workplace protections as compensation for workplace injuries and freedom from
workplace discrimination.” These rights and remedies are in some instances the only
protections available to workers. '°

*Tance Compa, Blood, Sweat and Fear: Workers’ Rights in U.S. Meat and Poultry Plants, (Human Rights
Walch: Jan. 2005), available at hup://www.hrw.org/reports/2005/usa0105/.

¢535U.S. 137 (2002)

" Effective January 1, 2006, hourly wages for underground bituminous coal miners as sct forth in the
National Bituminous Coal Wage Agreement ranged from $19.35-$20.42.

¥ C. W. Mining Co. a/k/a Co-Op Mine, NLRB Case Nos. 27-CA-18764-1; 27-CA-19399; 27-CA-19453-1;
27-RC-8326; 27-CA-19481-1; 27-CA-19529.

’ See, Crespo v. Ivergo Corp., 366 N.J. Super. 391 (App. Div. 2004), cert. denied, Crespo v. Fvergo Corp.,
180 N.J. 151 (2004) (holding that an undocumented worker suing for discriminatory termination could not
recover either economic or non-economic damages absent egregious circumstances such as extreme sexual
harassment); The Reinforced Earth Co. v. Workers’ Compensation Appeal Board, 810 A22d 99 (PA 2002)
(holding that injured worker is entitled to medical benetits, but illegal immigration status might justity
lerminating benefits for lemporary (olal disability); Sanchez v. Eagle Alloy, 254 Mich. App. 651
(2003)(Undocumented workers are covered by (he state’s workers compensation system, but lime loss
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In fact, some state laws now essentially reward employers for suddenly
“discovering” that a worker is unauthorized, thus releasing the employer or workers’
compensation insurance carrier from any back pay or front pay obligation. In Michigan,
for example, workers who are injured on the job and who used false documents to secure
employment are not entitled to wage loss benefits. Employers are free to “discover” the
workers’ use of false documents after the worker is injured, which has encouraged
employers to investigate the workers’ documentation only after an injury occurs."

Workers’ rights are being chilled in other equally troubling ways. For example,
an Assistant United States Attorney in Kansas has been encouraging employers,
insurance companies and others to verify injured workers” immigration status after
workers file a workers” compensation claim, and refer those cases to his office for
prosecution for document fraud. That has resulted in the injured workers being deported
and thus unable to pursue workers’ compensation claims."

Workers who try to vindicate their rights through private labor and employment
law enforcement, that is, by filing lawsuits, are facing similar obstacles. Employers and
their counsel often seek discovery of the immigrant-plaintiffs’ immigration status,'? an
action that serves to chill immigrants’ willingness to pursue their workplace ri ghts.|4

In one outrageous but not uncommon case, forestry workers in Virginia brought
an action alleging violations of minimum wage and overtime laws, as well as state claims
related to their housing conditions: they were forced to live in a warehouse surrounded by
barbed wire, were locked into the warehouse at night, and had a substantial portion of
their pay check deducted to cover their substandard housing. During the plaintiffs’
deposition, which was conducted at the employer’s office, the employer’s counsel asked
the plaintiffs whether they had a valid work permit. When counsel for the plaintiffs
objected, the employer asked for a break. A short time later, the local police arrived, and

benefits are suspended from time that unlawful status is discovered); Tarango v. State Industrial Insurance
System, 25 P.3d. 175 (NV 2001) {(workers’ compensation laws apply to all workers regardless of
immigration status, but undocumented worker not entitled to rehabilitation benefits); Cherokee Industries,
Inc. v. Abvarez, 84 P.3d 798 (OK 2003)(same).

1 Workers often have no choice but to turn to state law for protection. For example, federal anti-
discrimination laws only protect employees working for employers who employ at least 15 employees. 42
U.S.C. § 2000e(b). State discrimination laws oflen protect employees working [or employers with fewer
employees. See, Cal. Gov Code § 12900 (2007)(any employer [ive or more employees subject (o
provisions); ORS § 659.001 (2005)(cmployer with oue or more cmployees subject (o provisons); Rev.
Code Wash. (ARCW) § 49.60.040 (2007)(cight cmployces).

" Sanchez, 254 Mich. App. at 671-672.

"% See Brent L. Anderson, The Perils of United States Employment for Falsely Documented Workers (and
whatever you do, don’t file a work comp claim), paper submitted to American Bar Association, Labor and
Employment Law Workers’ Compensation Committee Midwinter Meeting (March, 2006).

3 See e.g. Morejon v. Terry Hinge and Hardware, 2003 WL 22482036 (Cal. App. 2 Dist., 2003); de Jesus
Uribe v. Aviles, 2004 WT. 2385135 (Cal. App. 2 Dist. 2004); Veliz v. Rental Service Corporation USA, Inc.,
313 T.Supp.2d 1317 (2003); Hernandez-Cortez v. Herndndez, 2003 WT, 22519678 (ID. Kan. 2003).

14 See Rivera v. NIBCO, Inc., 364 I'3d 1057 (9‘JJ Cir. 2004), cert. denied, NIBCO, Inc. v. Rivera, 544 U.S.
905 (2005) (declining Lo order disclosure of immigration status and noting chilling elfect).
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asked the workers whether they were illegal aliens. When the workers refused to answer
— per the instructions of counsel — the police together with the employer called the
Department of Homeland Security (DHS), whose agents arrived at the facility about two
hours later. Thanks to the intervention of lawyers from around the country, the plaintiffs
were able to convince DHS that this was a labor dispute in which it should not be
involved, and the agents left." However, the chilling effect of the employers actions
was felt by the remaining plaintiffs.

Under current law, the exploitation of undocumented workers is economically
attractive. The law has strengthened the perverse economic incentive that employers
have to violate immigration laws. As long as employers have access to a class of workers
that they can prevent from exercising labor rights by merely asking a simple question: do
you have papers?, the incentive to exploit will continue.

One key to removing that incentive is to regularize the status of the
undocumented population. In order to be effective, a legalization program must be
inclusive, practical and swift.'® Any program that denies a substantial number of workers
the ability to adjust their status, either by including burdensome requirements or fees and
fines that are outside the reach of the undocumented workers, will exclude millions of
workers. A program must also be practical in order to encourage people to come out of
the shadows, and it must be implemented quickly. A program that does not meet these
criteria will perpetuate a two-tiered system that operates to the detriment of a// workers in
the U.S., because having a large secondary class of workers who cannot exercise
workplace rights enables employers to drive down wages, benefits, health and safety
protections and other workplace standards across the board.

Unfortunately, the current legislative proposals do not satisfy this first principle.
The Security Through Regularized Immigration and Vibrant Economy Act of 2007, the
“STRIVE” Act, contains a “touch back” provision that would require workers to leave
the United States before they qualify for permanent status. That provision discourages
workers from applying for legalization for several reasons. Many workers fear that they
would not be able to return if they were required to leave the country, and would opt to
remain in undocumented status. Others will likely lose their jobs, given that it is unlikely
that employers will hold open jobs for those who are “touching back.”

We understand that politics are pushing legislators to take a punitive approach to
legalization. The “touch back” provision is one example. We urge Congress to rethink
that approach, because it is not only punishing the undocumented, but also creating
obstacles to having one class of workers in the country, with equal rights for all.

Future Foreign Workers Must Come into the U.S. with Full Rights.

¥ Ana Avendaiio and Marielena Hincapie, The Rollback of Fmmigrant Workers® Civil Rights, Awakening
from the Dream (Carolina Academic Press: 2005).
1 See Ray Marshall, Gerting Immigration Reform Right, (Ecomomic Policy Institute; 2007), at 6.
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A second guiding principle in AFL-CIO’s immigration policy is that workers who
come to the United States in the future to fill actual labor shortages should enter with full
rights. Current legislation addresses the influx of future workers through guest worker
programs or, as they are now sometimes called, “worker visa programs.” That is a
framework driven entirely by the desire of some in the business community to have a
constant and exploitable pool of workers.

Proponents of these temporary worker programs claim that they need guest
workers to do the jobs that Americans will not do. However, the reality is that there are
no jobs that Americans will not pertorm it wages and other working conditions are
adequate. There is no industry in the United States today that relies entirely on foreign
workers, and of 473 occupational titles, only four are even majority foreign-born-- stucco
masons, tailors, produce sorters and beauty salon workers.”” The industries in which the
undocumented predominately work — hospitality and janitorial, services, construction,
landscaping, meatpacking and poultry, for example — are all staffed by a great majority of
U.S. workers."™® More than 80% of workers in construction and in the janitorial industries
are U.S. citizens or lawful permanent residents.' The truth is that the business
community wants guest workers to fill these jobs because that will allow it to fill
permanent, year-round jobs with exploitable temporary workers. The result will be an
even further depression in wages, particularly in the low-wage labor market.

A recent report by the non-partisan Congressional Research Service concluded
that a guest worker program such as the one approved by the Senate in the 109™ Congress
(S.2611) “could be expected to lower the relative wages of competing [U.S.] workers,”
and would have the greatest impact on young native-born minority men and on foreign-
born minority men in their early working years.™® Notably, the size of that guest worker
program (capped at 200,000 visas annually) is less than half the size of current proposed
programs.”' Logic dictates that the impact on those workers would be even more
profound if a larger program were implemented.

In order to mitigate the negative labor market impact of guest worker programs,
longstanding United States guest worker policy requires that temporary workers should
be used only to satisfy short-term or seasonal labor needs. The H2-A agricultural guest
worker program, the best known of these programs, is designed to satisfy seasonal needs,
requiring large numbers of workers during the growing season, which may be as short as
6 weeks. Similarly, the H2-B program allows non-agricultural employers in industries
such as landscaping, hospitality and crabbing, to hire non-U.S. workers on a temporary
basis to fill their seasonal needs.

" 1d atp 3.

" passel, supra, fn. 1.

2 hetp:/iwww.bls.gov.

 Gerald Mayer, CRS Report R1.33772, The Comprehensive Immigration Reform Act of 2006 (S. 2611):
Potential Labor Market Iffects of the Guestworker Program, December 18, 2006.

2! The STIVE ACT provides for 400,000 visas in the first year, increasing based on employer demands (o
600,000.
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The United States has been experimenting with temporary worker programs for
almost a century, without a single success.”> The most famous of those experiments, the
Bracero program, began in 1942 as an agreement between the United States and Mexico
to address the labor shortages in agriculture and in the railroad industry. More than four
and a half million Mexican workers toiled in the United States under the program
between 1942 and 1964. Once the contract period ended, however, they were required to
turn in their labor permits and leave the United States with no right to long-term or
permanent residence.

The failure of guest worker programs has been recognized by every single
Congressional Committee that has studied them. For example, in 1977, the Carter
Administration included a recommendation in its immigration reform package that a
temporary worker program should be given a comprehensive review. The Carter
Administration distanced itself from the failed Bracero program — much like all the
proponents of current guest worker proposals are doing in the current legislative cycle —
but implied that a new framework for a temporary worker program might meet the needs
of business while not causing a detrimental impact on wages and working conditions for
workers already in the U .$.% The Commission for Manpower Policy, responding to
President Carter’s charge, disagreed, and concluded after a detailed study that it was
“strongly opposed” to any expanded temporary worker program because such programs
depress wages and increase the population of undocumented workers.*

Similarly, the “Jordan Commission,” which was created by the 1986 Immigration
Reform and Control Act to study the nation’s immigration system squarely rejected the
notion that guest worker programs should be expanded. In its 1997 final report, that
Commission specifically warned that such an expansion would be a “grievous mistake,”
because such programs have depressed wages, because the guest workers “often are more
exploitable than a lawful U.S. worker, particularly when an employer threatens
deportation if workers complain about wages or working conditions," and because "guest
worker programs also fail to reduce unauthorized migration” [in that] "they tend to
encourage and exacerbate illegal movements that persist long after the guest programs
end."* In fact, there is not one imblicly funded, nonpartisan study that has found any
merit in guest worker programs.*®

2 The Tmmigration Act of 1917 (one of the most restrictive pieces of immigration legislation in U.S.
history) included a temporary farm worker program, which lasted until 1922. The program allowed
employers (o imporl almost 77,000 workers into the US, [ewer than hall of whom returned (o Mexico once
the program was suspended. Vernon M. Briggs, Ir., Non-Immigrant Labor Policy in the United States,
Journal of Economic Issucs, Vol. XVII, No. 3, Scpt. 1983,

* Briges at 621.

*rd.

** See United States Commission on Immigration Reform, Becoming an American: Immigration and
Tmmigration Policy, United States Commission on Immigration Reform, 1997, An earlier well-known
Commission--the Select Commission on Tmmigration and Refugee Policy (SCIRP)--chaired by Rev.
Theodore Hesburgh had reached the same conclusions. See, National Comnmission on Iminigration and
Refugee Policy, United States Immigration Policy and the National Interest: Final Report. National
Commission on Immigration and Refugee Policy, 1981.

* By conlrast, business groups and political right-wing groups have found common ground. See Tamar
Jacoby and Grover Norquist, Hard Lines Don’t Speak for GOP, Miami Herald, December 19, 2005.
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Proponents of the latest breed of guest worker programs have distanced
themselves from the discredited Bracero and other past programs by labeling the new
proposals as “break-the-mold” programs. Yet, the new proposed programs offer even
fewer protections to workers than those provided in the Bracero program. Braceros, for
example, were entitled to free housing, medical treatment, transportation, and pre-set
wages that were at least equal to those of U.S. citizen farm workers, and a contract in
Spanish. Despite these protections, Braceros experienced numerous abuses, including
racial oppression, economic hardship, and mistreatment by employers, and the program
also had a well-documented downward effect on the wages of U.S. citizen farm
workers.”” The new guest workers, who would not even have the promise of such
protections, can fare no better.

The H1-B program, which Congress created in 1990 to ease the claimed
temporary shortage of skilled workers in the high technology field, also shows why this
new approach is flawed. In 1998, as a temporary remedy for a claimed desperate labor
shortage in the high technology field, Congress nearly doubled the number of H1B visas
available for the following three years, and imposed a fee on employers that was meant to
fund training programs to improve the skills of U.S. workers. More than fifteen years
after the inception of the H1-B program, employers continue to call for more HIB visas,
while little effective training of U.S. workers has been accomplished, and wages and
other conditions in the industry have deteriorated.*®

One of the fundamental flaws in the H1-B program is that it does not test the U.S.
labor market. As the DOL acknowledges on its own website, “H1-B workers may be
hired even when a qualified United States worker wants the job, and a United States
worker can be displaced from the job in favor of the foreign worker.”” Employers are
simply required to file an attestation of the wages and working conditions offered to the
H1-B workers with the Department of Labor’s Employment and Training Administration.
The Department of Labor has no authority to verify the authenticity or truthfulness of the
information; the Department can only review the application for omissions and obvious
inaccuracies.™

The United States Government Accountability Office (GAO) concluded last year
that the DOL was failing even in that minimal task.’® For example, from January 2002
through September 2005, DOL electronically reviewed more than 960,000 applications

*7 Sce Ernesto Galarza, Merchants of Labor: The Mexican Bracero Story (Rosicrucian Press 1964).

* See “H1-B Forcign Workers, Better Controls Needed to Help Employers and Protect Workers,” HEHS-
00-157 (September 2000); “High Skill Iraining Grants from HIB Visa Fees Meet Specific Workforee
Needs, but at Varying Degrees,” GAO-02-881 (September 2002); "The State of Asian Pacific America,”
Paul Ong (cd.), LEADP Asian Pacific American Public Policy Institute and UCLA Asian American Studics
Center, 1994, pp. 179-180.

* hup/iwww.dol.gov/__sec/stratplan/strat_plan_ 2006-201 Lhtm; See also, Ron 1lira, Qutsourcing
America’s Technology and Knowledge Jobs (EPI Briefing Paper: 2007), p. 2.

ORUS.C. § 1182m(DG)G).

3L H1-B Visa Program: Labor Could Improve Its Oversight and Increase Information Sharing with
Homeland Security GAO-06-720 Washington, DC: June 22, 2006.
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and certified almost all of them.*> Moreover, GAO found over 3,000 applications that
were certified even though the prevailing wage rate for the application was lower than
what is required by statute, in some cases, more than $20,000 lower than what is required
by law. ™

The H1-B program was enacted to fill a spot labor shortage, while workers in the
U.S. obtained adequate training and education in high tech and professional jobs. In
reality, the poor design of the H1-B program has failed to meet the training objectives,
and instead has facilitated and accelerated the outsourcing and offshoring of jobs. The
largest users of the H1-B program are outsourcing firms, whose business is to move jobs
overseas.”* These firms import H1-B workers, train them in U.S. companies, and then
send the workers back home, taking with them the jobs that they were previously doing in
the United States.® In fact, in many instances, U.S. workers were forced to train their
H1-B replacements.*

The nation’s experience with the H2-B program, aimed at low-wage seasonal
jobs, is also instructive, particularly because the new proposed guest worker programs are
aimed at much the same population of workers, and in fact, are modeled on the H2-B
program. In practice, the H2-B program is rife with abuses. Workers on H2-B visas are
particularly vulnerable because they tend to be isolated, transient, non-English-speakers
unfamiliar with U.S. laws. Like the workers who would come into the United States
under the proposed new programs, H2-B workers have little access to legal services
because the Legal Services Corporation (LSC)-funded attorneys are generally not
permitted to represent H2-B workers, and very few states have unrestricted legal services
offices that represent H2-B workers.”

A recent report by the Southern Poverty Law Center exposes the substantial
current exploitation of workers in temporary worker programs.® For workers who toil in
those programs, that exploitation begins at home, where workers are usually recruited by
labor contractors who require that workers pay a sizeable fee for the opportunity to work
in the programs. Guatemalan workers, for example, are charged as much as $5,000 by
the recruiters, and it is not uncommon for workers in Asia to pay as much as $20,000 for
their guest worker visas. Workers who are recruited into these programs are often poor,
and are forced to turn to loan sharks in order to finance the recruiters’ fees. Workers are
also often required to leave behind with an agent of the employer or recruiter collateral,
such as a deed to a home or a car, to ensure that workers will comply with the terms of
their contracts. The result is that workers arrive in the United States so heavily indebted
that they can not leave their jobs, even if the law allowed them to do so.

2.

P Id. at 14,
: Ron Hira, Qutsourcing America’s Technology and Knowledge Jobs, supra n. 31.

.

% See, Too Many Visas for Techies? U.S. workers gripe that lax rules may cost them their jobs, Business
Week, August 25, 2003.

7 See 45 C.TR. § 1626.1 el seq.

* Mary Bauer, Close to Slavery, Guestworker Programs in the United States, Southern Poverly Law
Cenler, 2007, available al www.splcenter.orz.
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Once in the United States, guest workers have few labor protections. A major
flaw in current guest worker programs is that there is no effective means to enforce the
requirements of the program. Even though the current H2-B program requires that
employers pay the “prevailing wage,” that requirement is often ignored, with impunity.”
The DOL has determined that it has no authority to enforce the conditions in the
employer’s applications for guest workers, nor the ability to enforce the terms of
workers® contracts.” Therefore, workers who are not being paid, or are being paid below
the prevailing wage, have no way to enforce those provisions other than through private
law suits, which are expensive.

Guest worker programs also allow employers to evade U.S. anti-discrimination
laws altogether. Current law allows recruiters and labor contractors to discriminate based
on gender, age, and presumably any other category protected under U.S. laws. as long as
that conduct takes place outside the United States.*" If an applicant in the United States
is denied a job on the basis that he or she is over 40 years old, and the application was
made within the United States, the employer would be violating the Age Discrimination
in Employment Act (ADEA)* and the worker could sue to recover damages and to
enjoin the employer’s practice. However, if the employer is applying that practice just
across the border in Mexico, and hiring workers who will be entering the United States
through a guest worker program, then U.S. laws do not stop that employer from freely
discriminating because courts have concluded that our employment laws do not cover
conduct outside the United States.

Before Congress expands or creates yet another guest worker program. it must
address the flaws in the current programs.

First, Congress must build protections into the infrastructure of the programs that
protect against worker abuse. At a minimum, for-profit labor contractors should not be
permitted to participate in any temporary worker programs. Only the end-use employer
should be able to petition for workers, and employers should be banned from using for-
profit foreign labor contractors in the process.

Another fundamental protection that any temporary worker program must provide
is an effective mechanism to test the U.S. labor market through a rigorous labor
certification process before allowing employers to bring in foreign workers. Attestation
programs, which essentially allow employers to monitor themselves, do not protect
workers.

¥ 1d.

“0 See, DOL General Administrative Letter No. 1-95.

# See, Reves-Gaona v. NC Growers® Ass’n, 250 F.3d 861 (4™ Cir. 2001)

“>The ADTLA makes it unlawful “for an employer” to “fail or refuse to hire” or “otherwise discriminate
agains( any individual with respect (o his compensalion, terms, condilions, or privileges of employmenl,
because of such individual’s age.” 29 U.S.C. § 623(a)(1).
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We believe that there should be a “two-test” principle for labor certification: a
finding that there are no U.S. workers available to fill the position and another that
granting certification will not depress the standards of, or otherwise cause harm to U.S.
workers. This principle applies to all guest worker programs, whether high skill or low-
wage.

A rigorous labor certification process must accurately determine labor shortages,
include adequate wage protections, guard against the displacement of U.S. workers, and
provide an adequate system for advertising jobs beyond the local labor market. We
believe that state Employment Security Agencies must be an integral part of the process,
given that they are best positioned to analyze employers’ need for foreign workers,
provide assistance to employers regarding the recruitment of U.S. workers, and determine
the prevailing wages.

The trigger for any temporary worker program visas should be based on a
thorough and adequately funded labor certification process that includes mandatory
public posting of the jobs with the state Employment Service, so that the state agencies
can review job postings against the visa applications received. Because state
Employment Security Agencies are uniquely linked, workers in Kansas can learn that
there are openings in landscaping jobs in Iowa, for example, and should be able to apply
tor those jobs before employers are allowed to import workers.

One of the fundamental flaws of temporary worker programs is that they give
employers tremendous control over workers because if a temporary worker loses his or
her job, he or she is faced with the choice of leaving the United States or becoming
undocumented. Workers do not want to face that choice, and therefore, they do not
complain about workplace violations. Two fundamental changes to current programs
must be enacted to mitigate this chilling eftect: (1) Congress should provide meaningful
whistleblower protections, so that workers who expose workplace violations and as a
result are fired, do not have to face immediate removal; and (2) workers should have the
ability to leave unsatisfactory jobs without having to face the choice of departing the
United States or becoming undocumented.

Such appropriate “portability”, however, should not allow a subsequent employer
to avoid the requisite labor market testing and certification, since otherwise the essential
fundamental labor protections will be undermined. Workers in any non-immigrant
category (that is, temporary). and especially those in the low-wage labor market, will
always face pressure to find a new job quickly, because by definition, they are not
entitled to unemployment insurance or any other safety net benefits. If subsequent
employers do not have to test the labor market and therefore are not subject to prevailing
wage standards, those employers will be able to employ the temporary foreign workers at
substandard wages and working conditions. Therefore, portability must come with a
requirement that every subsequent employer undergo the same U.S. labor market testing
and certification process before hiring a foreign temporary worker. The H1-B program
currently includes this framework or portability, but given that H1-B employers are not
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required to test the U.S. labor market to begin with, the H1-B program does not serve as
the model of portability.

As discussed above, another flaw of guest worker programs is that they allow
U.S. employers to discriminate based on race, gender, age, and national origin, which is
outlawed in the U.S.* Discrimination in relation to jobs that are performed in the United
States should not be tolerated no matter where it occurs. Congress must specify that Title
VII, Section 1981, the ADEA, and all other U.S. employment and labor laws govern the
conduct of any employer or other labor recruiter who participates in any temporary
worker program, even if the conduct occurs outside the United States.

Congress should also specify that workers who labor in temporary worker
programs are entitled to workers” compensation coverage and full remedies, even if they
leave the U.S. after they are injured on the job. Current law makes it practically
impossible for guest workers who are injured on the job to exercise their rights under
workers’ compensation laws because injured workers are forced to leave the program and
return to their home country, or become undocumented.

Statutory labor protec